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In every construction project,
disagreements arise. Owners
v. contractors. Contractors v.
architects. Suppliers v. subs,
and so on. Ultimately some of
these disputes end up in litiga-
tion where, as we know all too
well, the only real winners are
the lawyers. Some construc-
tjon professionals have been
heard to complain that they
spend as much time litigating as
they do building!

This article presents an over-
view of a tool for avoiding or
minimizing the expense or de-
lay of litigation, and for volun-
tary and informal resolution of
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disputes that engender lawsuits:
mediation.

Mediation is a process in which
the parties to a dispute agree to
meet informally with a trained
dispute resolution professional
who acts as a neutral third party
to assist the parties in settling
their differences. The process
is confidential, thus preventing
later use of information obtained
in the mediation should a settle-
ment not be reached. Itis also
voluntary and nonbinding, unlike
arbitration. Mediations gener-
ally last a day or less, as opposed
to the usual civil trial, which typi-

cally takes from several days to
several weeks.

Most mediations begin with a
“general” or “plenary” session,
where the parties in turn make
a brief statement of their posi-
tion to the mediator. The par-
ties then are placed in separate
rooms and begin conducting
“caucuses” with the mediator,
who explores alternative settle-
ment possibilities with both sides.
This is where the real advantage
of the mediation process be-
comes clear: parties are free to
be completely open with the me-
diator, who is prohibited from
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conveying such information to
the other side without the con-
sent of the party from whom it
comes. Perhaps more impor-
tantly, the use of caucuses al-
lows the mediation to proceed
with minimal danger of deterio-
ration into emotional exchanges
and outbursts which could well
end negotiations. The media-
tor is also trained to present in
an objective, non-judgmental
fashion, alternatives which
might form the basis of a nego-
tiated settlement satisfactory to
all parties. Unlike trial, there
are no depositions, N0 Cross-ex-

aminations, no juries, no “pros-
CONTINUED ON PAGE 21
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ecuting” attorneys to confront,
hostile judges, or uncomfortable
atmosphere. The entire process
is conducted in a friendly, non-
threatening way designed to al-
low the parties to focus on a
satisfactory resolution to their
problem without the usual
heated exchanges and accusa-
tions which, as we all know too
well, can completely prevent
resolution of the problem. Me-
diation, then, recognizes the sig-
nificant value that closure can
have in the context of a dispute,
and allows the parties to direct
their energies toward obtaining
that closure and getting on with
their lives. At the end of the
day, successful mediation will

Got 'em.

Uh, huh.
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yield a written settlement agree-
ment signed by both (all) par-
ties.

Through adherence to this pro-
cedure, the great majority of
construction disputes can be re-
solved for a fraction of the ex-
pense, inconvenience, risk and
disruption occasioned by a full-
blown trial. Courts and insur-
ers have already embraced me-
diation. Its use has been found
to be quite effective in disputes
of all types, ranging from con-
tract, personal injury, domestic
employment, and business dis-
putes. If you as a construction
professional would be interested
in efficiently resolving disputes
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which may arise in your projects,
putting those disputes behind
you and getting on with the busi-
ness at hand, then mediation is.
for you.

Myron A. Walker, Jr. (“Mike”)
is an attorney practicing with
the law firm of Seale, Smith,
Zuber & Barnette. He is also
a certified mediator with the
mediation company of Perry,
Watts and Associates. A 1973
graduate of the University of
Notre Dame, and a 1976
graduate of LSU Law School,
Mr. Walker has contice since
1976. In 1999, he trained and
was certified in advanced me-
diation, and subsequently at-
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tended the University of Texag
Law School’s course on me-
diation of employment dis-
putes. Mr. Walker has suc-
cessfully conducted numerous
mediations and can be

reached through Perry, Watt:
& Associates, L.L.C. at 225
769-1890.
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